APPENDIX “C”
UNITED STATES DISTRICT COURT EASTERN DISTRICT OF NEW YORK

PANKOS DINER CORP., K & S CATERERS, INC., SEAN & SEAN, INC., STARDUST
DINERS, INC., GARDEN CITY HOTEL INC., JKG'S, INC., on behalf of themselves and all
others similarly situated, Plaintiffs

V.

NASSAU COUNTY LEGISLATURE, THE COUNTY OF NASSAU, a Municipal Corporation,
JUDITH JACOBS, Presiding Officer of the Nassau County Legislature, DAVID M. ACKMAN,
MD, MPH, Commissioner of the Nassau County Department of Health, Defendants:

APPEARANCES

RUSKIN MOSCOU FALTISCHEK, P.C.

Attorneys for Plaintiffs

190 EAB Plaza

East Tower, 15' Floor - Uniondale, New York 11556-0190"'
By: Arthur J. Kremer, Esq.

LORNA B. GOODMAN, NASSAU COUNTY ATTORNEY
Attorneys for Defendants

One West Street

Mineola, New York 11501

By: Jane M. Houdek, Esq.

HURLEY, District Judge

Plaintiffs seek a preliminary injunction to halt the enforcement of Nassau County Local Law No.
15-2002 ("2002 Smoking Law"). For the reasons discussed Via, the Court grants the motion.

1. BACKGROUND.

As this case involves a challenge to the facial viability of a county statute, the relevant
background facts are a matter of public record. With that said, the Court culls the following facts
from the uncontroverted facts identified by the parties.

On January 8, 1998, Nassau County Local Law No. 7-1997 (111998 Smoking Law") went into
effect. This law, drafted and adopted by the Nassau County legislature, promulgated a new
scheme that restricted or prohibited smoking in various public places, including restaurants, bars,
taverns and hotels. In relevant part, the 1998 SmokingLaw reads as follows:



Except as otherwise provided in this Law, smoking shall n,ot be permitted and no person shall
smoke' in tine following locations: . . . . [a] restaurarlt.with an indoor seating capacity of more
than 50 patrons, including any seating in the restaurant bar area that is no"i used exclusively for
seating atthe bar[,] exc6VT" that ... [smmoking shall be permitted in a smoking room([;] [a]
restaurant with an indoor seating capacity of 50 patrons or less, including any seating in the
restaurant bar area that is not used exclusively for seating at the bar[,] except that ... [mmoking
shall be permitted In designated areas for smoking not to exceed 25% of the seating capacity of
such restaurant if such restaurant is served by properly operating and properly maintained filter
system that recirculates clean air back into the building atmosphere or by a properly operating
and properly maintained ventilation system exhausted to the outside of the building in such a
way as w prevent the reintroduction of tainted air Into the building atmosphere[; or a]Restaurant
Bar Areal, j except that ... [i]f the perimeter of the Restaurant Bar Area is located at least 6 feet
from the perimeter of any indoor dining area o£ such restaurant, smoking shall be permitted in
the Restaurant Bar Area if such Bar Area is equipped with a properly operating and properly
maintained filter system that recirculates clean air back into the building atmosphere or by a
properly operating and properly maintained ventilation system exhausted to the outside of the
building in such a way as to prevent the reintroduction of tainted air into the building atmosphere
- , . [or i]f the perimeter of the Restaurant Bar Area is located less than 6 feet from the perimeter
of any indoor dining area of such restaurant, smoking shall be permitted only in a smoking room
located in such Restaurant Bar Area.

Plaintiffs' Reply Aff., Ex. A, Section IV(Ax4)-(6). The term Restaurant Bar Area is defined as "a
contiguous area of a restaurant containing a counter in which the service and consumption of
food in this area is incidental [, i.e., less than 40% of the total annual sales, ] to the service and
consumption of alcoholic beverages." Ld, at Section II(F). In addition, 1998 Smoking Law
Section IV(D) states: "Smoking restrictions in this Law will not apply to bars or taverns if
prominent notice is posted at the doo* or entrances that smoking is permitted throughout this
facility."

On November 6, 2002, the Nassau County Executive approved the 2002 Smoking Law, which
had previously been passed by the Nassau County Legislature. The 2002 Smoking Law sought to
amend itTe-1998 Smoking Law. 2002 Smoking Law Section 2, entitled "Amendments." The
legislative intent behind the amendments was "to place reasonable limitations on smoking within
the County of Nassau while striking a balance between the health needs of all non-smoking
individuals, the rights of smokers and the imposition of regulatory burden on business. " _.,
Section 1, entitled "Legislative Intent," last 1. It is a short statute, only two pages in length.
Section IV, entitled "Regulations of Smoking," is at the heart of the present controversy. That
Section reads in pertinent part as follows:

(Ax5)(a) E . rime-March t Anna cm shall be prohibited in all re.sran.w,n ts. ,,including , all
outdoor dining areas of restaurants .

(A)(6)(B). Deleted.






